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382 MICHIGAN LAW REVIEW 

Damages— Mental Suffering— Failure to Deliver Telegram Promptly. 
— An action was. instituted by plaintiff to recover damages for mental anguish 
on account of the failure of the defendant telegraph . company to deliver 
promptly to plaintiff's son-in-law a message filed and signed by plaintiff's 
son as plaintiff's agent. The message was as follows: — "Will Helms, Char- 
lotte, N. C. Mother very sick. Come at once. John Helms." The defendant 
was not informed (except inferentially) of the agency. . The mental anguish 
for which recovery was sought was caused by the failure of the sendee and 
his wife, the daughter of the plaintiff, to reach the bedside of the plaintiff's 
wife before her death and be present with him after that time. Held, (Clark, 
C. J., dissenting) that a person who is not mentioned in a telegram or whose 
interest therein is not communicated to the company cannot recover substan- 
tial damages for mental anguish, caused by delay in delivery but only the 
price paid for transmission. Helms v. Western Union Telegraph Company 
(1906), — N. C. — , 55 S. E Rep. 831. 

This decision is a departure from former holdings of the same court. 
Cashion v. Telegraph Co., 123 N. C. 267, 31 S. E. Rep. 493; Id., 124 N. C. 
459. 32 S. E. Rep. 746, 45 L. R. A. 160; handle v. Telegraph Co., 124 N. C. 
528, 32 S. E. Rep. 886; Id., 126 N. C. 431, 35 S. E. Rep. 810, 78 Am. St. Rep. 
668; Hood v. Telegraph Co., 135 N. C. 622, 47 S. E. Rep. 607. The majority 
opinion expressly admits that the principles now laid down can not be recon- 
ciled with the decision in Qashion v. Telegraph Co., supra. In the principal 
case, a strong dissenting opinion by Clark, C. J., points out that heretofore 
recoveries have been allowed for mental anguish in actions by four distinct 
classes of persons-— sender, undisclosed principal of sender, sendee, and ben- 
eficiary named in message. The principal case rightly falls within the second 
class while, as appears by an examination of the cases, most of the authorities 
relied upon in the majority opinion are those of the fourth and last class. 
The decision here reached probably depends to a large extent upon the view 
taken of the nature of the action — as contract or tort. The best considered 
cases regard the action as one for tort founded on contract. Reese v. Tele- 
graph Co., 123 Ind. 294, 24 N. E. Rep. 163; Cowan v. Telegraph Co., 122 
Iowa 379, 98 N. W. Rep. 281. Certain North Carolina cases maintain this 
theory. Cushion v. Telegraph Co., supra; Laudie v. Telegraph Co., supra; 
Cogdell v. Telegraph Co., 135 N. C. 431, 47 S. E. Rep. 490. But other cases 
seem to consider the action as founded on a breach of contract and adhere 
to the rule of damages laid down in Hadley v. Baxendale. Williams v. Tele- 
graph Co., 136 N. C. 82, 48 S. E Rep. 559; Cranford v. Telegraph Co., 138 
N. C. 162, 50 S. E. Rep. 585; Kennon v. Telegraph Co., 126 N. C. 232, 35 
S. E. Rep. 468. For further discussion of this subject see Michigan Law 
Review, Vol. II, pp. 150, 421, 641, 642; Vol. Ill, pp. 74, 399; Vol. IV, p. 244; 
Vol. V, p. 208. 

Deeds— Redelivery to the Grantor— Effect as to Title.— Grantor con- 
veyed a half section of land to her father by a duly delivered deed. This 
deed the grantee did not have recorded, but gave it to his housekeeper to 
redeliver to the daughter, provided he died without having it recorded. This 
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redelivery was to be made with the intention of reinvesting a -complete legal 
title in the grantor. The grantee died without having the deed recorded and 
it was redelivered according to his instructions. The grantee brought about 
this redelivery by fraudulent promises to convey this half-section to her 
sister. Held, that the legal title descended to the heirs of the grantee, but 
that such redelivery vested the equitable title in the grantor. A constructive 
trust arose in favor of the sister because of the fraudulent acts of the grantor. 
Crossman et al. v. Keister et al. (1906), — 111. — , 79 N. E. Rep. 58. 

This case seems to be in accord with the authority; the general rule is 
that where a grantee redelivers the deed, before registration, to the grantor, 
with the intention that the title revest in the grantor, such grantor takes an 
equitable and not a legal title. This equitable title may operate as a good 
defense to an action by the grantee to establish title, as in Happ v. Happ, 
156 111. 183. In some States this equitable title is practically equivalent to a 
legal title because the grantee, having voluntarily destroyed the best evidence 
of his title, is estopped to introduce any other evidence. See Mussey v. Holt, 
24 N. H. 248; Dodge v. Dodge, 33 N. H. 487; Sawyer v. Peters, 50 N. H. 
143; Howard v. Huffman, 40 Tenn. 564; Peterson v. Carson (1898), — Tenn. 
— , 48 S. W. 383; Potter v. Adams (1894), 125 Mo. 118. A deed was can- 
celed as a cloud upon the title in Huffman v. Huffman, 69 Tenn. 491. In 
North Carolina, as the grantee gets only an equitable title until registration, 
such a redelivery to the grantor revests a complete title in the grantor, pro- 
vided no intervening interests have attached. Austin v. King, 91 N. C. 286; 
Fortune v. Watkins, 94 N. C. 304. In Arkansas it has been held that the 
legal title does not revest, but equity will enforce a constructive trust, where 
it would be fraud to let the grantee keep the legal title. See Neal v. Speigle, 
33 Ark. 63 ; Talliaferro v. Rolton, 34 Ark. 503. In the principal case, the 
grantee was deprived of the equitable title because of her fraudulent promise. 

Easements by Prescription — Limitation of Actions. — An action by a 
tenant of an abutting owner against an elevated railroad company for injury 
to easements, brought within the prescriptive period, does not interrupt the 
running of the statute of limitations against the owner, and the owner can- 
not, after more than twenty years from the commencement of the operation 
of the railroad, maintain an action for injury to the easements. Goldstrom 
v. Interborough Rapid Transit Co. et al. (1906), 100 N. Y. Supp. 911. 

The question whether elevated railroads may acquire easements of abut- 
ting owners by prescription was finally settled in the affirmative in New York, 
after various holdings covering a considerable period of time, in June, 1906, 
in Hindley v. Manhattan Ry. Co., 185 N. Y. 335; 5 Michigan Law Review, 
p. 127. In the case at bar the further question is presented whether an action 
by a tenant stops the running of the statute of limitations in favor of the 
landlord. The court holds that it does not; that though the cause of action 
in favor of the landlord and that in favor of the tenant may be for the same 
wrong and for similar relief, an action by the latter cannot be held legally to 
stop or interrupt the statute when it has once been set running as against the 
landlord. The law that different prescriptions may exist in favor of different 



